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NEWSLETTER
The Check Is In The Mail – Really, It Is
By Keith A. Jones, Esq.

How many of you have heard the response to a request for
payment, whether for yourself or a client, that "the check is in the
mail?" Sometimes lawsuits are filed because, despite the promise that
the check is in the mail, it really wasn't. But what if the check was in
the mail but not delivered through no fault of the sender? The
California appellate court recently considered such a case in the
landlord - tenant setting.

Upcoming Events
Calendar

August 10
Estate Planning and Probate Section
12:15 - 1:15 p.m.
Law Offices of Nancy Kaupp Ewin, Esq.
8166 La Mesa Blvd., La Mesa
Topic: Law Practice Management Roundtable
Discussion, Part 2

The residential landlord hadn't received the rent from a long
term tenant by September 5, prompting the landlord to serve a pay
rent or quit notice. The landlord filed the eviction lawsuit when the
landlord did not receive the rent within the notice period. At trial, the August 15
landlord testified about the service of the notice and non-payment of Family Law Section
rent.
12:00 - 1:15 p.m.
The tenant testified that she mailed the September rent to the
landlord's post office box on August 31 as she had done for 30 years.
The tenant also testified that the property manager advised her that he
had not checked the post office box when inquiring about the
September rent after receiving the pay rent or quit notice.
The tenant further offered as evidence the sealed envelope
with the payment which had been mailed on August 31, but
subsequently returned by the post office as undeliverable. The
envelope supported the trial court's findings that the rent had been
timely sent, and that the landlord did not receive the rent. Even
though the rent had not been received by the landlord and thus,
technically not paid, the trial court ruled against the landlord because
the tenant was not at fault for the landlord not receiving the rent via
mail.

East County Court, Dept. 6
250 E. Main Street, El Cajon
Topic: Moore-Marsden Calculations
Speaker: Tony Yip, CPA/Forensic Accountant
September 4 – Labor Day
State and Federal Courts Closed

September 28
Civil Litigation Section
12:00 – 1:15 p.m.
BJ’s Restaurant, Grossmont Center, La Mesa
Topic: Data Security and Your Law Practice
Speakers: Deena Mayne of Freebird Media
and James Mal of DaaSle, Inc.
(This program will be of interest to all
sections.)
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Continued from Page 1…
The landlord appealed, claiming lack of substantial evidence to support the trial court's finding that
the mailing of the rent was not sufficient to avoid a default under the lease. The appellate court began by
reciting the rule that a payment is not effectuated by sending a payment to a creditor until the creditor receives
it. Thus, a debtor remains liable for the amount owed until the payment lands in the creditor's mailbox. In
this instance, it would appear the landlord is correct.
The appellate court next analyzed Civil Code Section 1476 and other authorities which favored the
tenant. These authorities supported the reasoning that if a creditor directs the debtor to mail the payment,
then the payment is made when the debtor deposits it in the mail unless delivery doesn't occur due to the
fault of the debtor (e.g. no postage, improper postage, etc.). The court reasoned that a landlord could shift
the risk for losing the payment to itself if it specifically directed in the lease that a tenant remit rent payments
by mail.
In reviewing the evidence, the appellate court concluded that the tenant had timely mailed the
September rent "to landlord by U.S. Mail" as specified in the lease, but the landlord didn't receive it through
no fault of the tenant. No explanation appeared in the trial court record as to why the post office returned
the tenant's envelope as undeliverable which caused the appellate court to conclude that the trial court did
not find the tenant at fault. Since the landlord had shifted the possibility of loss of rent payments in the mail
to itself, the appellate court agreed with the trial court that the tenant had not defaulted in paying the rent.
One issue not addressed in the opinion is the content of the landlord's pay rent or quit notice. A
notice may specify the place and time where a tenant can personally pay the rent to cure the default, which
would presumably provide a second method for the tenant to timely cure the default. An alternative form
for the pay rent or quit notice may specify the name of a financial institution and account number where the
tenant can deposit the rent to cure the default. In any event, a litigant should exercise caution before rushing
to file a lawsuit the next time he or she hears "the check is in the mail."
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Civil Litigation Section CLE Update:
Data Security and Your Law Practice
The Civil Litigation Section of the Foothills Bar Association is pleased to announce the MCLE
program "Data Security and Your Law Practice” on Thursday, September 28, 2017 from 12:00 to 1:15
p.m. at BJ's Restaurant in Grossmont Center in La Mesa.
This presentation will be of interest to all practice areas, attorneys and staff. Our speakers are two
local technology data specialists, Deena Mayne and James Mal. Ms. Mayne, the principal of Freebird
Media, is a website developer and business technology consultant. James Mal is a business technology and
data security specialist with DaaSle, Inc., a technology consulting and management firm.
Topics will include:
 Current best practices for data safety: in office, online and remote access.
 What is Randomware and how do we prevent it from happening to our firm?
 What technology is currently available to make business data safety easier, more automated,
and with the least amount of downtime?
The seminar is free to members of the Foothills Bar Association and only $10.00 for non-members.
You may order lunch from BJ's menu but do not have to. Walk-in registrants will be accommodated as space
allows.
This program has been approved for 1.0 hour of MCLE general credit by the State Bar of California.
Please RSVP to Cheryl Stengel, Esq. at clstengel@outlook.com.
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Notices
Looking for Speakers for Future FBA Civil Litigation Section Meetings:
If you have a litigation topic you would like to present at an upcoming Civil Litigation
Section MCLE meeting, please contact Section Co-Chairs Mark Raftery at
mark@markrafterylaw.com or Cheryl Stengel clstengel@outlook.com.

Foothills Bar Association Notice of Board Meeting:
The Foothills Bar Association Board of Directors generally meets on the third Tuesday of each month.
The next meeting will be on August 15, 2017 at the Law & Mediation Firm of Klueck & Hoppes,
APC. 7777 Alvarado Road, Suite 413, La Mesa, CA 91942, beginning at 4:45 p.m. If you want your
voice to be heard in policy discussion and upcoming events planning or would simply like to learn more
about the organization, your attendance is welcome.
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Advertisements
CHILD CUSTODY & VISITATION

Fischbeck & Oberndorfer
A Professional Corporation

MARK L. SCHLISSEL, LCSW
LICENSED CLINICAL SOCIAL WORKER (LCSW 9239)
3914 Third Avenue
San Diego, CA 92103

(619) 291-4808
FAX (619) 291-4426

ATTORNEYS AT LAW
5464 Grossmont Center Drive, Suite 300
La Mesa, California 91942
Tel. (619) 464-1200 WLF@LaMesaLaw.com
Fax (619) 464-6471 RHO@LaMesaLaw.com
visit: www.LaMesaLaw.com

mschlissel.consultant@gmail.com

Serving East County since 1987

Eric Billock
MORTGAGE PLANNER
NMLS 271844
T. 760.476.3127
F. 888.326.1823
ebillock@hightechlending.com
http://ebillock.hightechlending.com

2888 Loker Ave. East | Suite 212 | Carlsbad, CA 92010

CONVENTIONAL | FHA | VA | REVERSE

Newsletter Advertising Rates
Business Card Size
$25.00 for two months
$125.00 for twelve months
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2017 FBA OFFICERS, DIRECTORS,
SECTION CHAIRS & COMMITTEES
OFFICERS
President

Traci Hoppes

traci@FamilyLawSanDiego.com

619-448-6500

Vice President

William Hannosh

will@FamilyLawSanDiego.com

619-448-6500

Treasurer

George de la Flor

gldelaflor@cs.com

619-246-9544

Koryn Sheppard

koryn@FamilyLawSanDiego.com

Secretary

Immediate Past President: Glen Honig

glen@FamilyLawSanDiego.com

619-448-6500

619-315-9962

DIRECTORS
Cheryl Stengel

clstengel@outlook.com

619-269-2126

Dan Cohen

cohencohenlaw@gmail.com

619-697-0333

Garrison Klueck

Garrison@FamilyLawSanDiego.com

619-448-6500

Mark R. Raftery

mark@markrafterylaw.com

858-527-0111

Andrea Schneider

andreaattorney@gmail.com

619-518-0476

Bradley Schuber

bschuber@krigerlawfirm.com

619-589-8800

REPRESENTATIVES
Garrison “Bud” Klueck, SDCBA, East County Representative, Board of Directors
Garrison@FamilyLawSanDiego.com

619-588-2064

SECTIONS
FAMILY LAW:

Chair: Traci Hoppes

CIVIL LITIGATION:

Chairs: Cheryl Stengel & Mark R. Raftery

CRIMINAL LAW:

Chairs: Andrea Schneider & Daniel Cohen

ESTATE PLANNING:

Chair:

Nancy Kaupp Ewin & Julia Perkins

COMMITTEES
ADVERTISING

Chair: Cheryl Stengel

LAW DAY

Chair: George de la Flor

HARD-TO-GET

Chairs:

CREDITS SEMINAR
MEMBERSHIP

Chair: Bradley Schuber & George de la Flor

ADDRESS CHANGES

Chair: Bradley Schuber

SPECIAL EVENTS

Chair: Garrison “Bud” Klueck

NEWSLETTER

Chair: Cheryl Stengel

YOUNG & NEW LAWYERS

Chairs: William Hannosh & Koryn Sheppard
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SUBMISSIONS
Your submissions are welcome! Send articles, letters, ﬂyers, and other non-advertising
submissions to Cheryl Stengel at clstengel@outook.com.

ADDRESS CHANGES
Send change of address or telephone number to Bradley Schuber at
bschuber@krigerlawfirm.com

Foothills Bar Association
P.O. Box 1077
El Cajon, CA 92022

Addressee Name
4321 First Street
Anytown, State 54321

